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DISKURSUS DELIK PENGHINAAN TERHADAP LEMBAGA NEGARA 

(STUDI PERBANDINGAN INDONESIA DAN JERMAN) 

 

ABSTRAK 

Kembalinya delik penghinaan terhadap lembaga negara dalam reformasi KUHP 
Nasional melalui UU No.1 Tahun 2023 menimbulkan kekhawatiran akan 
pembatasan terhadap kebebasan berpendapat. Penelitian ini bertujuan menganalisis 
pengaturan delik tersebut di Indonesia serta merumuskan ius constituendum melalui 
perbandingan dengan Jerman. Metode yang digunakan adalah penelitian hukum 
normatif dengan pendekatan perundang-undangan, konseptual, historis, dan 
perbandingan yang dianalisis secara kualitatif. Hasil penelitian menunjukkan 
bahwa pengaturan Pasal 240–241 KUHP Nasional masih memiliki kelemahan 
berupa ketidakjelasan batas antara kritik dan penghinaan yang berpotensi 
menimbulkan multitafsir yang berimplikasi terhadap ketidakpastian hukum karena 
dapat mengkriminalisasi ekspresi publik. Sebaliknya, Jerman dalam hal ini 
menerapkan pengaturan yang lebih restriktif dengan tetap melindungi kritik sebagai 
hak konstitusional. Sehingga dapat disimpulkan bahwa diperlukan penegasan 
batasan, jaminan perlindungan hak konstitusional, serta pendekatan restriktif agar 
tercapai keseimbangan antara perlindungan lembaga negara dan kebebasan 
berpendapat. 
 

Kata Kunci: Delik penghinaan; kebebasan berpendapat; lembaga negara; 

perbandingan hukum. 
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ABSTRACT 

The reintroduction of the offense of insulting state institutions in the reform of the 
National Criminal Code through Law No. 1 of 2023 raises concerns about 
restrictions on freedom of expression. This study aims to analyze the provisions of 
this offense in Indonesia and formulate ius constituendum through comparisons 
with Germany. The method used is normative legal research with legislative, 
conceptual, historical, and comparative approaches analyzed qualitatively. The 
results show that the provisions of Articles 240–241 of the National Criminal Code 
still have weaknesses in the form of unclear boundaries between criticism and 
insults, which have the potential to give rise to multiple interpretations and 
implications for legal uncertainty because they can criminalize public expression. 
In contrast, Germany in this case applies more restrictive provisions while still 
protecting criticism as a constitutional right. Therefore, it can be concluded that it 
is necessary to emphasize the limits, guarantee the protection of constitutional 
rights, and a restrictive approach to achieve a balance between the protection of 
state institutions and freedom of expression. 
 
Keyword: Hate speech; freedom of expression; state institutions; comparative law. 
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