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ANALISIS PERTIMBANGAN HUKUM HAKIM TERHADAP
PENERAPAN PRINSIP CONTRA LEGEM DALAM PEMBAGIAN HARTA
BERSAMA PASCA PERCERAIAN BERDASARKAN PASAL 97
KOMPILASI HUKUM ISLAM (Studi Putusan No. 786/Pdt.G/2023/PA.Pal.)

ABSTRAK

Permasalahan yang diangkat dalam penelitian pada judul ini ada dua, yakni
bagaimana penerapan prinsip contra legem dalam putusan pembagian harta
bersama ditinjau dari berdasarkan Pasal 97KHI? Dan bagaimana perlindungan hak-
hak istri pasca perceraian, terhadap pembagian harta bersama pada putusan Nomor
786/Pdt.G/2023/PA.Pal.). Masalah ini diajukan sebab berangkat dari kasus posisi
dalam putusan no 786/Pdt.G/2023/PA.Pal menerapkan contra legem atas Pasal 97
KHI, untuk kemudian dikaji penerapannya dalam kasus pembagian harta bersama
yang dianulir putusan tingkat pertama di putusan tingkat bandingnya. Putusan ini
bertujuan untuk mengetahui penerapan prinsip contra legem atas Pasal 97 KHI atas
pembagian harta bersama dan perlindungan hak istri atas putusan banding yang
menganulir putusan tingkat pertama yang memberikan porsi lebih kepada tergugat.
Penelitian ini menggunakan jenis penelitian dokrinal yang sepenuhnya bertumpu
pada data sekunder yakni dengan sumber hukum primer, sekunder dan tersier. Hasil
penelitian memaparkan penerapan prinsip contra legem dalam Putusan PA Palu
(5:%) merupakan diskresi hakim yang didorong oleh keadilan substantif berbasis
gender dan pengakuan beban ganda istri. Namun, tindakan ini tidak dipertahankan
di tingkat banding, yang mengembalikan pembagian ke %2:%5 sesuai Pasal 97 KHI,
menguatkan prioritas hukum formal. Walaupun porsi materiil dikoreksi,
perlindungan hak-hak istri pasca perceraian tetap terjamin secara fungsional
melalui penundaan pembagian aset hingga anak dewasa. Untuk kesempurnaan
perlindungan, disarankan agar Pengadilan Agama mengintegrasikan kompensasi
utang nafkah anak dengan memotong langsung dari bagian mantan suami, sehingga
keadilan material dan fungsional tercapai, serta memungkinkan menempuh
instrumen hukum kasasi.

Kata Kunci: Contra legem, Harta Bersama, KHI.



ANALYSIS OF JUDGES' LEGAL CONSIDERATIONS REGARDING THE
APPLICATION OF THE CONTRA LEGEM PRINCIPLE IN THE DIVISION
OF JOINT ASSETS POST-DIVORCE BASED ON ARTICLE 97 OF THE
COMPILATION OF ISLAMIC LAW (STUDY OF DECISION NO.
786/PDT.G/2023/PA.PAL.)

ABSTRACT

The research under this title raises two issues: how is the contra legem principle
applied in decisions on the division of joint assets based on Article 97 of the
Compilation of Islamic Law? And how are the wife's rights protected post-divorce
regarding the division of joint assets in Decision No. 786/Pdt.G/2023/PA.Pal.).
This issue is raised because it stems from the position in Decision No.
786/Pdt.G/2023/PA.Pal. of applying contra legem to Article 97 of the Compilation
of Islamic Law. Its implementation is then examined in a case of division of joint
assets that was annulled by a first-instance decision in its appeal. This decision
aims to determine the application of the contra legem principle to Article 97 of the
Compilation of Islamic Law (KHI) regarding the division of joint property and the
protection of the wife's rights in an appeal decision that overturned the first-
instance decision that granted a larger portion to the defendant. This study uses
doctrinal research based entirely on secondary data, including primary, secondary,
and tertiary legal sources. The results demonstrate that the application of the
contra legem principle in the Palu District Court Decision (%:%) represents a
Jjudge's discretion driven by gender-based substantive justice and recognition of the
wife's double burden. However, this action was not upheld at the appeal level,
which restored the division to ::Y: in accordance with Article 97 of the KHI,
reinforcing formal legal priority. Although the material portion was corrected, the
protection of the wife's rights after the divorce remains functionally guaranteed
through the postponement of asset distribution until the children are adults. To
enhance protection, it is recommended that Religious Courts integrate
compensation for child support debts by deducting directly from the ex-husband's
share, thereby achieving material and functional justice and permitting the use of
cassation.

Keywords: Contra legem, joint property, KHI.
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